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While thefiducie exists in Luxembourg for some time already, Luxeuarly has ratified the Hague Convention
only in 2003, thereby formally recognising foreigusts.

The fiducie contract is a contract whereby a persbe principal fiducianf), confers ownership rights over
fiduciary assets to a credit institution or simitegulated entityfiduciaire) under certain obligations, i.e. the
fiduciary liabilities agreed upon in the fiduciacgntract. The fiduciary agent obtains legal titleeothe assets
designated in the fiduciary contract. There isamdfer of ownership and, from a civil law perspasgtithe
fiduciary agent is the legal owner of these assép®n termination of the agreement, the assetsransferred
back to the principal or to a third party.

The law of 27 July 2003, which amends the fiducid eatifies the Hague Convention, only addressksciary
operations where banks and certain professionalseofinancial sector, such as investment firmsesment
funds set up as aociété d'investissement a capital variableas asociété d'investissement a capital fixe
management companies of collective investment fiffwlels commun de placemgmiension funds, insurance
or reinsurance companies and finally securitisatigimcles act as agents.

However, various mandate and similar agreementslace commonly referred to asdhtrats fiduciarie’ by
Luxembourg practitioners. These agreements doemfii from the protection of the law of 27 July030n the
case of bankruptcy of the fiduciary agent. Indekd,bank or similar entity which has entered iatéduciary
agreement asféduciaire goes into bankruptcy, the assets managed on adigubasis are isolated and may not
be seized by the general creditors of the banthdmpresence of a fiduciary contract not governethb law of
2003, creditors of the principal do not enjoy thietgction guaranteed by the law. This is partidul&nue for
domiciliation companies (so-called "trust compafjieShe law of 2003 has not included the domiditiat
companies in the list of entities, which may acfidsciary agents. To incorporate a Luxembourg canyp the
principal frequently entrusts the share capitah tdomiciliation company, with an obligation to cabtte this
money to a company to be set up and to act aspogator of this company in the notarial meetingjoclhas to
be held to that effect in Luxembourg. The sharethefcompany may then be converted into beareestarbe
transferred back to the principal by the fiduciagent after the incorporation meeting. Such arnaege is
often referred to aditduci€' but does not benefit from the law of 2003.

Banks use the fiduciary contract mainly for creditguarantee purposes. For example, undefideie crédit

the client of a bank transfers to the bank asgétich he holds on deposit with the bank and regubst bank to
make a loan to a designated person by using tlesstsa This loan will be made in the bank's namefds the
risk of the principal. Similarly, the bank may alissue securities to the public on behalf of thagipal. The
fiduciein this instance also serves to facilitate theasse of depository receipts.

Under thefiducie slretéthe principal transfers title to various assetthe fiduciary agent as security in respect
of a loan or other obligation. The purpose is tal#a the fiduciary agent to sell these assetseatrthturity of
the guaranteed obligation if the principal is irfiaas.

Of course, théiducie may also be used for gift and inheritance purposes

The law of 27 July 2003 recognises foreign trustst it does not provide for the possibility to st
Luxembourg trusts. It does also not address tlexdiax treatment of trust and fiduciary contragithough the



fiduciary contract is an agreement betweerfitheciaire and thefiduciant (contrary to a trust) without a division
between equitable and legal ownership in respetttasfe assets, as is the case for a trust. whidt isased on a
contractual relationship, their tax treatment igddy comparable.

The Luxembourg tax treatment on trust and fiductgrgrations is based on general tax principles.bgsts of
income taxation of both thiducie and the trust may be found in a rather old letimlaof German origin,
paragraph 11 of the tax adaptation |aBteieranpassungsgegetnd paragraph 164 of the general tax law
(Abgabenordnung

According to paragraph 11 of the tax adaptation, lagsets transferred to a fiduciary agent or aequiry a
fiduciary agent from a principal are attributaldetihe principal for tax purposes. Therefore, fromaapoint of
view, the principal will be considered to hold tiduciary assets and be the beneficiary of the imealerived
from these assets for purposes of Luxembourg wéakthincome tax and municipal business tax. Ttediary
agent or trustee will in principle not be subjesttéxation in Luxembourg on fiduciary assets heldwo the
income made on the transfer of the fiduciary askatk to the principal. Neither the fiduciary asseor the
income generated by them are reflected in the tanise sheet of the fiduciary agent. To benefimfridis
favourable tax-neutral treatment, the fiduciary ragkas to be prepared to provide, upon requesthby t
Luxembourg tax authorities, the identity of thengipal or beneficiary and the details of the operst
performed by the fiduciary agent on their behaiflded, paragraph 164 of the general tax law previdat
where a taxpayer claims to derive income as a i@y@agent or representative, he has to demondtratehose
benefit he acts. This provision slightly contradigaragraph 11 of the tax adaptation law, accortbnghich
assets transferred on a fiduciary basis have talloeated for tax purposes to the principal. Howeve
historically paragraph 11 merely intended to caamarios where tHalucie served for purposes of a donation.
Both provisions confirm the economic analysis whifevails in Luxembourg tax law. It is the economic
beneficiary of the trust or tHeducie,who is subject to taxation on income and gainsvedrirom the trustee or
the fiduciary agent.

For example, if théiducieis used for estate planning purposes, incomeeohfisets transfers to tha@uciaire is
taxable in the hands of the beneficiary, as sooheass entitled thereto. Otherwise income is tagadith the
fiduciant Thefiducie may also be used for example to grant a loan.fithueiant entrusts cash to a bank, and
requests the bank to grant a loan to a certainfiséarg. Interest on this loan is then taxable vihiefiduciant

Thus, from a Luxembourg tax perspective, the fidnciassets are beneficially attributed to the envoo
beneficiary. Accordingly, the fiduciary agent mayriori not claim treaty protection under the Luxembowg t
treaties on income produced by these assets oagitacgains realised on their disposal. This taatiment is
applicable regardless of whether the law of 2008liep to the fiduciary contract at hand or not, wéthout
taking into account the identity of the fiduciaryest.

A trust is usually taxed along the same principkedrust may however follow a more complex pattdior,
example in the case of a discretionary trust. Ifoeaeficiary of the income and the assets of thst tmay be
isolated, Luxembourg income tax law comes to theckusion that the trust itself is the taxable gntihdeed,
article 159. 1 (A) 7 of the Luxembourg income tawlconsiders as corporate income taxpayers entitiese
income is not taxable in the hands of another tgampal his could apply to certain discretionary ahdritable
trusts.

If the taxpayer in the presence ofiducie or a trust is a non-resident of Luxembourg, natifaa permanent
establishment or permanent representative in Luremng) solely Luxembourg source income is taxablds T
covers, for example, rental income and capital gaim the sale of Luxembourg real estate, capitasgan the
sale of shares in a Luxembourg company, under aheiton that the seller had a substantial paritgn of
more than 10% in the share capital of the Luxempp@ampany, and the shares are sold within six nsoath
their acquisition, or dividend distributions by axembourg company. In the latter case, taxatiapied via
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withholding, while the two first categories are b to taxation via general assessment. Suchtgrafie
however not subject to municipal business tax.

Under the EU savings directive 2003/48, as impldegbrinto Luxembourg tax law, interest payments to a
fiduciaire or trustee do not fall within the scope of theemat withholding tax, but theduciaire or trustee, if
based in Luxembourg, may become paying agent whgimg on interest to the beneficiary and, in tregiacity,
would have to apply withholding tax.

Luxembourg has further entered into certain dotdsetreaties, for example the double tax treathwanada,
where a trust may be considered as a residentefatytpurposes. Income of a trust falls within ditleer income
article, and may (in most cases) be subject totitaxaia withholding at source at a rate not ex@egd 5%.

Under the Luxembourg-US double tax treaty of 3 Ap8i96, a trust is considered a person for purposéise

treaty and qualifies as a resident if its incomditisctly taxed at its level or in the hands ofdest beneficiaries
of the trust.

No VAT is usually levied on the transfer of asdeta trustee or &duciaire. Indeed, this transfer is not made for
valuable consideration, so that it should not bihiwithe scope of value-added tax.

Under the law of 27 July 2003, ad valorenregistration duty may only be required upon tlamsfer of assets
to a trustee or fiduciaire where this transfer of assets to a trustefidoiciaire is supposed to stay in place for
more than thirty years. This transfer duty may éeample apply on Luxembourg real estate or on ships
aircrafts registered in Luxembourg. These partictdax rules may apply also if the fiduciary ageoes not
qualify under the law of 27 July 2003.

In respect of the timing of application of gift ceg and inheritance taxes, the law of 27 July 288#irms that
such taxes and duties are due at the moment @ictin@l transfer of the relevant asset (other teaheastate) to
the heir or donee. This transfer materialises theation or legacy.

No gift tax is indeed due on the transfer of asge®s trustee or Aduciaire. Gift tax and estate tax may be due

only upon transfer to the beneficiary, but notha time thefiducie or trust is set up. The tax rate applicable
depends on the relationship between the principéltiae beneficiary.
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